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troverted, would lead to imposition and abuse, the admission of an 
affidavit as to an overt act, observed by all the jurors, such as a 
"quotient verdict," which, if false, can be refuted by counter-affida- 
vits, is not open to the same objections. The possibility that jurors 
should be induced, or even importuned, by the losing party to make 
false affidavits as to a fact which the entire jury knows, seems ranote 
It is submitted that with due regard for the rights of the individual 
litigant, unless it contravene some principle of paramount public 
policy, such evidence should be admitted; and that no substantial 
consideration of public policy is violated by the Iowa rule. 

B. M. K. 



Larceny — Finding of Lost or Mislaid Goods — The question 
of under what circumstances the finder of goods may be guilty of 
larceny, has not been answered by the courts as clearly or with as 
complete unanimity as might be desired. 

That the finder of lost, as well as of mislaid, goods may be 
guilty of theft under certain conditions is a proposition well settled ;^ 
and all the authorities apparently agree that there is a clear distinc- 
tion between property merely mislaid, i. e., put down and left in a 
place by mistake, and property lost.^ This distinction is illustrated 
by the different rules usually applied to the finder of lost goods and 
to the finder of mislaid goods. In order to establish the charge of 
larceny against the former, it is necessary to prove that at the time 
of the finding, he had the felonious intent of appropriating the article 
to his own use,* and this depends upon whether he knew or had 
reasonable means of ascertaining the owner of the lost article.* On 
the other hand, in the case of mislaid property it is sufficient to prove 
that the finder had the felonious intent to misappropriate the article 
at any time, subsequent to, as well as coincident with, the finding." 

It therefore is of practical interest to discover the true distinc- 
tion between goods lost and goods mislaid. That this is not always 

* Ransom v. State, 22 Conn. 153 (1852); Com. v. Titus, 116 Mass. 42 
(1874) ; Brooks y. State, 35 Ohio St. 46 (1878). It has, indeed, been held that 
lost goods, as distinguished from mislaid goods, cannot be the subject of 
larceny, i Hawk. P. C. 33, § 3 ; Lawrence v. State, i Hump. 228 (Tenn. 1839). 
Cf. Moorehead v. State, 9 Humph. 635 (Tenn. 1849), where a distinction 
is drawn between lost inanimate property and lost animate property, the 
latter being regarded as a possible subject of larceny. 

•Reg. V. West, 6 Cox, C. C. 415 (Eng. 1854)- 

'Reg. V. Thurborn, i Den., C. C. 387 (Eng. 1849). The doctrine there 
laid down, that if the original taking was without a felonious intent, though 
followed by a felonious intent afterwards, the finder of lost goods is not 
guilty of larceny, has been assailed, Russell : Crimes, 4th Ed., Vol. II, p. 180, 
note i, but is now well established. Reg. v. Christopher, 32 L. T. Rep. 150 
(Eng. 1858) ; Brewer v. State, 125 S. W. Rep. 127 (Ark. 1910). See 7 
Am. Law. Reg. 381. 

*Reg. V. Christopher, supra, note 3. State v. Pusey, 88 S. C. 313 (1913). 

' Wynne's Case, 2 East, P. C. 664 (Eng. 1786) ; Regina v. Pierce et al., 
20 L. T. Rep. 182 (Eng. 1853) ; Griggs v. State, 58 Ala. 425 (1877). 
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easy is illustrated in the leading English case of Regina v. Moore," 
where a ten-pound note was accidentally dropped in a shop and 
picked up by the shopkeeper who had no reasonable means of ascer- 
taining the owner. The judges, in discussing whether the note was 
lost or mislaid, seemed to regard the case as strictly of neither the 
one class nor the other, observing that it was lost in the sense that it 
had been dropped out of the owner's purse, and that it was not lost 
strictly because the owner knew where to find it. One text-writer re- 
marks, rather epigrammatically, that goods are lost "when the owner 
has no trace of them and they show no trace of the owner,"' and 
another iconoclastically suggests that there is no substantial differ- 
ence between lost and mislaid goods at all with respect to larceny.* 
It would seem obvious that goods may be lost, and not mislaid, 
though they contain marks indicating their owner, and that goods 
may be mislaid, and not lost, though the owner has forgotten where 
he placed them and has no trace of their whereabouts. It is equally 
clear that there is a very real and substantial difference between lost 
and mislaid goods. 

It is submitted that the true test whether goods found were mis- 
laid or lost is twofold, objective and subjective. First, the manner 
in which the goods made their way to where they were found must 
be considered ; whether the owner voluntarily placed them there, or 
whether they got there through no voluntary act on his part. If 
put there by the owner, the goods remain in his constructive pos- 
session, and the keeper of the shop, bank or other place where they 
were left is their proper custodian, rather than the person who 
happens to discover them." A stranger removing mislaid goods has 
therefore merely the custody of them, and a subsequent appropria- 
tion to the finder's own use is a taking with intent to steal and con- 
stitutes larceny." On the other hand, if the article was lost, i. e., 
reached the place where it was found through no voluntary act of the 
owner, he no longer has even the constructive possession of it, and a 
person who removes it with no felonious intent at the time cannot 
be guilty of larceny." 

Having ascertained the manner in which the goods made their 
way to the place where they were found, it then becomes necessary 
to apply a subjective test, viz., whether the finder believed that the 
goods had been mislaid and that the owner would probably return 
for them, or whether he believed that the goods had been lost, though 
they were actually mislaid. Thus, Mr. Justice Coleridge, in the case 

'8 Cox, C. C. 4i6 (Eng. 1861). 

' Wharton : Criminal Law, Ed. 1912, vol. II, p. 1364. 

' Gark and Marshall : The Law of Crimes, Ed. 1912, p. 471. 

•Kincaid v. Eaton, 98 Mass. 139 (1867); Hoagland v. Forest Highlands 
Amusement Co., 170 Mo. 335 (1902). 

'"Rapalje: Larceny and Kindred Offences, §49. 

"Queen v. Clyde, 18 L. T. (N. S.) 613 (Eng. 1868) ; Hamaker v. Blanch- 
ard, go Pa. 377 (1879). 
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of Regina v. Reed,^^ said, inter alia :^* "When the question is, with 
what intent a person takes, we cannot help looking into his state of 
mind; as, if a person take what he believes to be his own, it is im- 
possible to say that he is guilty of larceny." If the goods were 
apparently lost, but in fact mislaid, a person relying on the appear- 
ance of things may claim to have the case treated as one of lost 
goods,^^ for on the question of intent a man mistaken as to the facts 
is to be judged as if the facts were what he honestly believed them 
to be. It is for this reason that the courts consider the place of 
finding a material circumstance.^' 

The recent American case of State v. Court sol ^* illustrates an 
interesting phase of the question of the finding of mislaid goods. A 
woman picked up by mistake a package of money left by the owner 
on a seat of a street car, supposing that the package belonged to her, 
and subsequently, upon discovering her error, she formed and acted 
upon a felonious design to deprive the owner of his property and 
convert it to her own use. She was convicted of larceny, and the 
conviction was affirmed by the Supreme Court of Errors of Con- 
necticut. Mr. Justice Thayer said, inter alia:^'' "Although the orig- 
inal taking may have been by mistake, as the accused claimed, and 
without felonious intent, if she later, and after she knew that the 
package belonged to another, and knew or had the means of knowing 
who the owner was, formed and acted upon the felonious intent to 
deprive the owner of it by appropriating it to her own use, this would 
constitute a new and a felonious taking, and the accused would be 
guilty of larceny. . . . The accused acquired no special prop- 
erty in the mislaid package, if she picked it up by mistake, supposing 
it to be her own. The owner was still constructively in possession 
of it. She became a mere custodian of it for him, and when she 
found that it was not her property it was her duty to hold it for and 
return it to the owner. If, instead of this, she formed and acted 
upon the felonious design to deprive him of it and convert it to her 
own use, this was a taking from his possession and constituted 
larceny." 

The reasoning of the case is undoubtedly unimpeachable,^* but 
the decision, taken in connection with the established rules relating 

"Car. & Mar. 306 (Eng. 1841). 

"At p. 308. 

"State V. Swayze, 11 Ore. 357 (1884). 

"Griggs V. State, supra, note 5; Roundtree v. State, 58 Ala. 381 (1877). 

"94 Atl. 973 (Conn. 1915). See also 63 Univ. of Penna. L. Rev. 908. 

" At p. 975. 

" In Regina v. Riley, 6 Cox, C. C. 88 (,Eng. 1853) the court laid down 
the same principle, Parke, B., saying, "The original taking, though by 
mistake, was not lawful, but a trespass, upon which an action in that form 
might have been founded ; but it was not a felony, because there was no 
intention to appropriate. There was, however, a continuing trespass up to 
the time of appropriation, and at that time, therefore, the felony was 
committed." 
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to the finding of goods, indicates how finely drawn is the line. If 
one takes an article that he supposes is lost, when in fact it is mis- 
laid, he is not guilty of larceny if he subsequently forms and acts 
upon an intent to convert it to his own use ; " but if he removes an 
article that he supposes is his own, when in fact it was mislaid by 
the owner, he is guilty of larceny if he subsequently, upon discover- 
ing his mistake, forms and acts upon the design to deprive the 
owner of the article by misappropriating it to his own use. 

L. E. L. 



Wills — Statute of Frauds — Credible Witnesses — One of 
the provisions of the Statute of Frauds ^ required every will of real 
estate to be signed and attested by three or four credible witnesses. 
The question as to who was a credible witness within the meaning 
of the statute, arose very soon after its enactment. In an early case ^ 
Lord Mansfield said: "The epithet 'credible' has a clear precise 
meaning. It is not a term of art appropriate only to legal notions ; 
but has a signification universally received. It is never used as 
synonymous with competent." But the later English decisions took 
the view that "credible" was synonymous with "competent" and that 
the word was not used in its technical meaning, which was simply 
"worthy of belief."' A competent witness in the technical sense was 
one whose evidence was admissible.* 

Under the Statute of Frauds witnesses were required only for 
wills passing real estate. The validity of such wills was tested in 
common law courts, and the competency of the witnesses was deter- 
mined by common law rules. Had the words "credible" and "com- 
petent" been given their technical meaning, a credible witness might 
have been barred in an action to enforce the will, because he was 
not competent to testify under common law rules ; while a com- 
petent witness might have been prevented from giving testimony 
because he was not a credible witness. It was to avoid such a 
result that "credible" was generally construed as "competent." 

Under common law rules a person interested in an action could 
not be offered as a witness ; therefore a person having an immediate 
beneficial interest under a will was not a credible witness and could 
not be an attesting witness thereto. In England an executor, how- 
ever, since he receives no compensation by way of commissions, 
could be an attesting witness," and in America the courts allowed him 

^ Supra, note 14. 

'29 Charles II (1677). 

'Windhum v. Chetwynd, i Burr. 414 (Eng. 1757). 

"Bettison v. Bromley, 12 East. 249 (Eng. 1810) ; In re Parrott, 2 Q. B. 
iSS (Eng. 1891). 

* Borgrave v. Winder, 2 Ves. 634 (Eng. 1795). 
^Lome V. JoUiffe, i Wm. Black, 365 (Eng. 1762). 



